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Doing “Dead Time”: Custody before trial 
On any given day, thousands of

untried people ar e detained in our

country’s jails and provincial prisons.

With the exception of a relatively small

number who are held for immigration

purposes,  these are individuals who are

held in custody either pending a decision

on bail or,  if denied ba il,  until trial and

sentencing.  The numbers of untried in

custody are substantial and are growing

across Canada.  In Ontar io,  their

numbers have been identified as a major

contributor to maintaining prison

populations,  despite declining crime

rates and sentenced populations.  

Concern about the depriva tion of

freedom for those who ar e untried  is

important for a number of reasons.  Our

system of justice requires that people be

considered innocent until pr oven gu ilty

and that those accused of an offence

have the righ t not to be denied

reasonable  bail without just cause.

These are two important principles

articulated in the our Charter of Rights

and Freedoms.   Further,  incarceration

has high social, economic and human

costs and its effectiveness as the primary

means of achieving public protection is

highly questionable.  Achieving an

“effective,  just and humane” criminal

justice system demands that we

scrutinize the use of pre-trial detention

to ensure that it is neither excessive nor

unnecessary.

What do we know about the extent of

and trends in the use of pre-trial

detention in Ontario?  What is the law

with respect to release after arrest and

prior to trial?  Do we know if the

practice is consistent with the law?  Is

there any evidence relating to what

factors influence the decision to detain

or not to detain?  Are the re bar riers  to

being released prior  to trial that put

certain  groups more at-r isk of pre-trial

detention?  What do we know about the

conditions of pre-tr ial detention  and its

effect on the outcome of the case?  Do

any programs or services exist that are

geared to reducing the use of pre-trial

detention in Ontario?

This Fact Sheet is intended to bring

attention to the issue of untried prisoners

in Ontario, generate discussion about the

need to reduce the use of pre-trial

detention and begin to look at ways to

accomplish this objective, while being

mindful of public safety concerns.

Use of pre-trial deten tion in Ontario

People  in prison are categorized as

“remand”  (mostly untried, some awaiting

sentencing),  “sentenced”  (tried and

sentenced) or “other”  (temporary

detention,  immigration holds). 

Cor rectional statistics show that:

• admissions to remand are substantial -

52,179 in 2000/01;

• remand admissions have increased 17%

over the decade, with the largest

increase taking place within the last

year;

• on any given day in 2000/01, there

were 3,701 people on remand in

Ontario prisons;

• the average da ily count of remand

prison e r s g r e w  steadi ly  and

significantly  - by + 63% - over the past

decade (Chart 1); and,

• currently,  there are almost 1,500 more

untried people in prison in Ontario than

there were 10 years ago.

Over the past decade, there have been

substantial declines in both the crime rate
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and the number of sentenced offenders

in Ontario.  Without the increases in

remand,  the total provincial prison

population would have declined, not

increased by 3%,  and would be

significantly lower than it is today.  

In 1991/92,  68% of  the total

population on any given day were

sentenced and 31% were on remand

(with the remainde r “ other” ).   A decade

later, 49% were sentenced and 49%

were on remand (Chart 2).  Now,  almost

one-half  of those held in Ontario prisons

are on remand, the vast majority of

which are untried.

These trends demonstrate that any

attempt to redu ce the use of

imprisonment must consider how we

deal with those who are accused of an

offence aw aiting trial.

To release or detain before trial: The

law

Part XVI of the Criminal Code

defines the law with respect to release

and deten tion prio r to tria l.

Not everyone who is accused of a

crime is arrested by the police.  The

police officer may simply issue an

appearance notice immediately or

arrange for a summons to be sent later.

Even if arrested and taken to the

police station, a person can be released

by the officer-in-charge with a promise

to appear  in cour t at a time and place

specified.  At this point, a deposit of

cash or some valuable, and/or the

imposition of some conditions

(reporting, travel or other restrictions,

surrender of one’s passport) can be

required to secure release.  Police have

a duty to release unless they have

reasonable grounds to believe  that the

accused will fail to attend at court or that

release is not in the public interest, i. e.

the accused will continue to commit

crimes or will interfere with the

investigation of the current offence.

If the person is not released by the

police, he/she must be brought before a

justice, normally within 24 hours, for a

hearing as to whether to per mit a

“ j u d i c i a l  i n t e r i m  r e l e a s e ”

(conventionally known as bail) until the

trial date.  Generally, the onus is on the

Crown to show why the accused should

not be released on the basis of risk of

non-attendance at court, for the

protection of the public safety or in the

public interest.   There are specific

situations when the onus is on the

accused to show why he/she should be

released: the person is charged with an

indictable  offence while on bail awaiting

trial for another indictable offence;  the

person is charged with an in dictable

offence and is not a resident of Canada;

the charge is for a failure to appear or for

a failure to  abide by the conditions of

bail;  or, the person is charged w ith

specific offences under the Narcotics

Control Act.

At the bail hearing,  the accused,  with

a lawyer or  with the assistance of Duty

Counsel if a lawyer has not been

retained, can make arguments and  submit

evidence as to why he/she should be

released or shou ld not be de tained in

custody.

If detention is not proven to be

justified,  the accused can be released

with just an agreem ent to appear in court

at a time and place specified.  The justice

can, however,  also make the release

conditional if persuaded that,  while

detention is not justified, some extra

assurances are necessary to compel the

accused’s appear ance at cou rt or to

protect public safe ty.   Such assurances

may take the form of financial conditions

such as a cash deposit or a promise to

pay for failure to appear either by the

accused or by someone else in the

community (the latter known as a

“surety” ).   The justice  may require the

person to enter in to an agr eement to

abide by certain conditions, such as

geographical and association restrictions,

curfews and/or reporting to the police.

If the justice is persuaded that

detention is justified, the accused will be

held in custody  until trial,  unless he/she

applies for a review of the order to detain

and can persuade the reviewing judge

that the original order should be changed.

Implementation of the law

As it is written,  the law seem s to

encourage release  prior  to trial,  subject to

exceptional circumstances based on

compell ing evidence  that the accused is

unlikely to show up for trial or pr esents

a danger to the public.  An analysis of

the current data and trends on remand,
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In Toronto, it is common knowledge

in legal circles that persons detained

while awaiting tria l are now usually

forced to live in cells designed for

two persons but occupied by  three

or four.  That means that many

inmates including persons awaiting

trial must sleep on the floor of an

overcrowded, smelly cell with in

inches of an open toilet.   They have

virtually no privacy.  Everything

that they do, including using the

toilet,  is open to the view of the

guards and inmates.  They must

appease inmates who try to

intimidate them or risk physical

harm.

Ted Matlow, Superior Court Judge,  Ontario

however, would suggest that pre-trial

detention is not an exceptional even t in

Ontario.  Judging fr om the available

information, research and government

studies, the reasons for the discrepancy

between the law and  practice  likely

represents an interplay of a number of

factors relating to the operation of

criminal justice agencies.    

The police may  not be making fu ll

use of their powers to release,  as was

suggested by the Criminal Justice

Review Committee in its 1999 repor t to

the Ontario governm ent.  The

Committee, recognizing the lack of

research into police discretion to release,

recommended that the government

undertake such research and report back

to a proposed cr iminal justice co-

ordinating committee for action.  The

1995 Report of the Commission on

Systemic Racism in  the Ontar io Criminal

Justice System went even fur ther in its

recommendations to ensure full and

equal access to release by the police.

The recommendations included: (1) the

development of guidelines based on the

princip le of restr aint in exercising the

powers both to deta in and to impose

restr ictions (guidance  and direction to

the police), and (2) a requir ement to

document the reasons for detention and

the imposition of conditions, provide

adequate  explanation to the accused,

record the response of the accused and

provide information on how to apply for

r e l i e f o f  condit ions  (greate r

accountability for and visibility of the

decisions).

If the police decide not to release, the

accused will remain in detention until a

bail hearing and the person is  officially

“on remand” .  T he data sug gest that

people are spending longer on remand.

In 1999/2 000,  one-half of the releases

from remand took place in 8 days or

less, up from 5 days in 1993/94.  Many

of the reports suggest that the increase in

time spent on r emand m ay be par tially

due to stretched court and legal

resources and lack of preparation for

bail hearings.   Proposals for remedies

include: (1) additional bail cour ts in

busy jurisdictions adequately staffed

with Crown Attorneys and Duty

Counsel,  (2) streamlining existing

procedures,  and (3) the establishment of

“bail interview officers” .

Concerns about the nature and

quality of information available to the

Crown and to the judge have prompted

calls for more control over the

assessment and verification of

information related to  eligibility for  bail

and the conditions which may be

imposed.  Curr ently, the police prepare

a “show cause” report for submission to

the Crown, offering recommendations

on release  and cond itions.   It should  be

a factual summary of the alleged offence

and the background of the accused,

relevant only to risk of flight and of re-

offending.   

Some research (Commission on

Systemic Racism in  the Ontario Criminal

Justice System, 1995,  Kellough and

Wortley,  2001) has shown, however,

that these reports often contain

unverified information, comments

irrelevant to risk of flig ht or of re-

offending before trial and subjective

moral assessments of the accused.

Given busy bail court dockets, the police

report is very influential in the Crown ’s

decision to oppose release or to requ est

the imposition of bail conditions.   It is

significant that the “show cause”  report

is not disclosed to the accused or his/her

lawyer, leaving no  oppor tunity to

challenge information or impressions

contained in the report.   More guidance

with respect to what and how

information is presented in police

reports,  disclosur e of police r eports to

the accused and the establishment of an

independent agent for assessment and

verification have been suggested as ways

to control the natur e of the information

and to improve its quality.

Criteria for assessing risk of flight

and of re-offending and the imposition of

conditions may disproportionately

disadvantage certain groups.  Because

employment status and residential

stability are used as cr iteria for assessing

risk,  accused persons  can be denied bail

because they are homeless and/or

unemployed.  Despite no known

evidence which demonstrate that these

factors are predictive, the practice, which

certainly  has a disproportionate effect on

the poor and groups that are

economically disadvantaged (aboriginals,

blacks,  women), continues.  The

imposition of conditions, such as surety,

can have a similar discriminatory  effect.

Research on bail in Toronto found that

45% of all bail order s had a sur ety

requir ement,  compared to 1%-3% in the

United Kingdom.  This study also found

that 15% of those who wer e gran ted bail

with surety were unable to meet the

surety  condition and, therefore, remained

in jail.  Remedies proposed include: (1)

conducting research on factors associated

with risks r elevant to bail and using this

information to train justices and inform

their decision-making, (2) restricting the

use of financial conditions, and (3)

implementing bail supervision programs.

It is significant to note that bail

supervision programs in Ontario faced

the prospe ct of elimination in 1997,

suffered cuts (are available in only five

jurisdictions currently) and are not slated

for any expansion at this time.
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Effective,  just and humane responses to crime and its causes

   For  mor  e inform  ation,  please contac  t us at:

John Ho  ward  Society of O  ntario

123 Edward St.  , Suite 701

Toro  nto,  Ontar  io  M5G 1E2

Tel:  (416) 408-4282

Fax:  (416) 408-2991

E-mail:   jhsont@johnhoward.on.ca

Website: www.  johnhoward.on.ca

The research on bail in Toronto also

found that conduct restrictions attached

to bail were disproportionately imposed

on Black males and “morally suspect”

women.   Various reports have expressed

concern about not only the unfairness

but also the relevance of conditions

s o m e t i m e s i m po s e d  a n d  th e

consequences.   Conduct restrictions can

have little or no connection with the

alleged offence, be more intrusive than

necessary to achieve the objectives of

attendance at court and prevention of

offences,  can criminalize behaviour that

is otherwise legal and, if breached,

make the person more likely to be

subsequently denied bail and detained

until trial.

There seems to be considera ble

disparity  in the exercise of judicial

discretion with respect to bail.   Data

from the courts in Ontario on bail

decisions in 2000/ 01 showed that,  while

provincially 89% of persons requesting

bail were granted it, there was great

variation across the province.  The

percentage of persons gran ted bail,

while high in some ar eas (96%  in

Windsor and 92% in St.  Catherines),

were very low in others (34% in

Belleville and 50%  in Kitchener).   While

discretion is essential,  it should not be

uncontrolled or uninformed.   Education,

training and flexible guidelines must be

part of the solution to the current

situation of wide disparity.

The consequences of pre-trial detention

Canada is a signatory to the United

Nations International Covenant on Civil

and Political Rights  which states that

accused persons are to be segregated

from convicted persons and treated

appropriate  to their status as accused

persons.   Appro priate tr eatment is

further defined in other United Nations

documents to indicate that untried

persons should be afforded better living

conditions and freer access to the

community than sentenced prisoners.

This certainly  is not the case in Ontario.

In addition to the “ normal”  toll of the

loss of liberty and of prison life on the

incarcerated person, the prison

experience in Ontario is often harsher

for untried prisoners than for sentenced

prisoners.   All remand prisoners are

held in maximum security prisons,

regardless of the nature of the alleged

offence and whether the  person is a

first-time offender or has an extensive

criminal backgr ound.  Conditions in

these facilities are often overcrowded

and unsanitary and dangerous.  A

prisoner is locked in a small cell,  with

two or three others, for 12 hours a day

or more.  Even when they are let out of

their cells, there is little or no

oppor tunity for structured activities.  No

recreation staff are available now and

gymnasiums are being closed to make

space for those serving sentences on

weekends.   There are no opportunities

for work.  P rograms and services are

virtually non-existent for remand

prisoners.   Visiting areas,  particula rly in

the large  detention centres, are cr owded

and noisy.  “W arehousing” has often

been used to describe the treatment of

remand prisoner s.

Beyond the immediate suffering

connected with harsh conditions and

disruptions in personal life (family, job,

school),  pre-trial detention can have an

effect on the outcome of the case and the

sentence.  The Comm ission on Sys temic

Racism in the Ontar io Crim inal Justice

System found that “imprisoned accused

who plead not guilty are less likely to be

acquitted at trial than those who are not

detained before trial; and that whatever

the plea they are much more likely to

receive a prison sentence if convicted.”

A study of bail in Tor onto cour ts

found that those detained were more

likely to plead guilty and less  likely to

have their charges withdrawn than those

who are not detained.  Interviews

conducted in this study with those

detained indicated that some plead guilty

to escape the harsh conditions in jails and

detention centres, either in anticipation

that they would not receive a sentence of

imprisonment or to be tr ansferred a

prison for sentenced  offenders.   This

occurred even with people who

maintained that they were not guilty.

Need for reform

If we are  committed to the rights of

the accused, as articulated in our laws

and human r ights instruments, we must

take the actions required to restrain the

use of pre-tr ial detention  and to improve

the conditions of confinement for those

who must be detained.  Action is needed

in Ontario now.
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